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Deposition of a ‘“‘Practicing Lawyer’ On Behalf 
of this Work 


Q. What pleading gives you the most trouble? 

A. My declaration, of course. 

Q. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing ot asad case by un- 
fortunate errors in your petition ? 

A. Not a few times, I am sorry to say. 

Q. Did you know that there was a work that would have saved 
you these mistakes? 

A. No; what book is it? I should certainly like to have it. 

Q. That book is Gregory’s Common Law Declarations, con- 
taining 109 complete forms for beginning an action at law and cover- 
ing fully every point from parties to the prayer for relief. Don’t you 
think such a book would be useful to you? 

A. I think it would be absolutely necessary, provided I could 
rely on each form. 

Q. Every form in this work is sanctioned by several authorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor by the first mail out of St. Louis. 





226 Pages Bound in Sheep, Price, $3.00 Delivered Free 





Central Law Journal Co. 
420 Market Street, St. Louis, Mo. 











FO A a EAS i > REE ST 


SS 


a 


= seas 





Se a SES TT 











CENTRAL LAW JOURNAL. 














— 





GROUNDS ano RUDIMENTS oF LAW 


By W. T. HUGHES. 


The sti. DESK Cyc-Digest 


A KEY AND A GUIDE, 


An epitome of all the great federal cases. A compact substitute for the great works, 

Is supplementary to all standard works. such as Broom; Smith's L. C., White 

Gives you the benefit of your own and Tudor, Bispham, Bishop, Mechem’s 
library. Agency, Story’s Pleading. 


What the North Star is to the mariner a knowledge of the immutable principles 
of jurisprudence is to the lawyer floundering in the silt of judicial opinion. These are 
expounded in THE GROUNDS AND RUDIMENTS, illustrated by hundreds of well- 
selected and annotated cases—English, Federal and Best State. m 

These principles will guide exactly as the great trees#in the grove which has be- 
come crowded and filled by impenetrable undergrowth, 

What Crecy did for history In his “Fifteen Decisive Battles,” selected as the datum 
posts of history, Mr. Hughes has done for Jurisprudence, selecting as datum fests those 
immutable principles by which alone decisions can be tested. Decisfons not illumined by 
these principles must like chaff be swept away. 


§ 
The lawyer's bible.” The best “My experience Is that the lead- 
“a ween s 2 ing and controlling cases on any 
“An apt ald to research.” and most proposition, as well as the maxims 
and principles applicable thereto, 
“Furnishes the simplest rules to the 


l 4 may be found much more quickly in 
attainment of justice. | compact your work than in any other book 
“A Mbrary in itself.” MAXIM po dered of books to which I have had 
“A Pee Sm ne me ba gees se saad “The books — es ha os 
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“I test decisions by them.” weight in gold.” 


“Most valuable work I know.” CASE and Wm, H. Holly, Chicago. 
“Intensely pr ai.” “A work of marvelous condensa- 
z ntensely p gem CODE tion, invaluable alike to both stu- 
Most valuable epitome of great dent and lawyer.” 

principles and index thereto.” Work Chicago Legal News, 


The text in Volume I is supported by a Text-Index of topics, maxims and cases 
in the following three volumes, arranged in cyclopedic form for independent use as well. 
Here is found a key to the treasures of well-selected books, old and late, Starting from 
either the topic, the maxim or the case, the principles are led to and the entire subject 
elucidated, with supporting cases, English, Federal and best State, For brief illustration: 
The leading elements of Contract—Assent, Consideration and Legality—may be _ traced 
either from the title Contracts, or from their separate alphabetical places. 

Assent (or Mutuality) will lead to Non hacc in federa veni, and numerous cases, Boston 
Ice Co,, ete. 

Consideration will lead to Ex nudo pacto non oritur actio (nude pact) and to lengthy dis- 
cussions and groups of cases, Lampleigh, Bartholomew, etc. 


Ilegality will lead to nm pari delicto potior est conditio defendentis, and illustrative cases, 
as Holman vy. Johnson, Trist v. Child, etc. 


STUDENTS: You Must Be EXAMINE 
“Acquainted with general principles,” The GROUNDS AND RUDIMENTS 
“Familiarized with leading cases,” for these essentials in legal 


“Taught the familinr maxims,” education. 


(American Bar Asso., 1879; Ill. Law Review, June, 1909.) 
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ST. LOUIS, MO., JANUARY 24, 1913. 

STATUTE PROHIBITING FOREIGN COR- 
PORATION FROM SUING IN STATE 
COURT. 


The opinion in Hirschfield vy. MeCullach, 
127 Vac. 541, decided by Oregon Supreme 
Court, says that the statute of its state re- 
-quires that no foreign corporation. trans- 
acting business within the state without 
taking out a license and appointing an agent 
to accept service in all suits shall be ‘‘en- 
titled to transact any business within the 
state or maintain any suit or action or pro- 
ceedings in its courts.” 

Under this statute a plea in abatement 
was filed to a suit upon a note for $9,000, 
the balance of purchase price in the sale 
of the stock on hand of a foreign corpora- 
tion in the State of Oregon. The trial court 
overruled the plea and the Supreme Court 
reversed this ruling and directed the dis- 
missal of the action. 

The case was tried before the court with- 
out a jury and among its findings of fact 
was that on March 28th, 1gio, the cor- 
poration “had ceased to do business in the 
State of Oregon and on that day the de- 
fendant made and executed the promissory 
note sued on and forwarded same by mail 
to the corporation in Illinois.” ‘The court 
also found that the contract was an Illinois 
contract, basing this conclusion of law on 
the fact that, in consequence of prior ne- 
gotiations by correspondence, which event- 


uated in the corporation submitting from 


t=) 
its home office an offer of sale, the defend- 
ant wired his acceptance and by mail sent a 
check and the note sued upon. This we 
merely allude to in connection with the 
main question we purpose to discuss. 

It may be said, however, that the discus 
sion the Supreme Court goes into in over- 
ruling this conclusion of law tends to show 
its chief conclusion that the plea should be 


sustained ultimately is based upon a rule | 











for the construction, rather than the en- 
forceability, of contracts—-a narrow ledge 
it may be thought for its support. Hardly 
may it be deemed from this that the for- 
eign corporation was on the ground, in the 
State of Oregon, transacting business. 

‘The evidence seems to show that the ne- 
gotiations were initiated by the defendant 
seeking to purchase by correspondence with 
the home office, the result being a final pro- 
pesition from there, which was uncondi- 
tionally accepted. The crossing of a t or 
the dotting of an i in the acceptance might 
have made the contract an Illinois contract. 
This statute did not contemplate such re- 
finement. 

But be this as it may, and concede that 
the contract was an Oregon contract, still 
the question recurs whether it was within 
the purview of the Oregon statute. 

As we understand stich statutes, in a gen- 
eral way, they relate to transactions in the 
carrying on of business, and even as to 
them the Oregon court admits that it has 
been held in that state and in many other 
states that “doing a single act of trade in 
the state by a foreign corporation is not 
transacting business within the meaning of 
the statute, provided there is no intention 
shown to do anything further of the kind 
in the state.” 

By this the court admits that, but for this 
foreign corporation having failed to take 
out license, etc., where it was doing many 
acts of trade, in carrying on its business, 
the plea in abatement would ‘have failed. 
This amounts to saying, that, though the 
corporation had abandoned its business in 
Oregon—had ceased from all acts of trade 
—it was penalized as to a_ transaction, 
which, rightly regarded, was no act of trade 
at all. 

Furthermore, the court says that the dis 
tinction as to whether such a plea as to a 
single act of trade will be admissible lies 
in the fact of there being or not an inten- 
tion “to do anything further of the kind in 
the state.” ‘The evidence is indubitable that 
this transaction not only contemplated no 
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further transaction in the state, but its 
source was in intent to quit the state. 

But this transaction cannot be tied back, 
by relation, to former acts’of trade, because 
it was sui generis and, therefore, a single 
act, whether, properly speaking, “of trade” 
or not. All the preceding acts stood for 
the carrying on of business. This act was 
directly the reverse. As to those acts, the 
right to sue was merely in abeyance until 
the corporation should comply with the 
statute, while it remained in the state carry- 
ing on business. As to this act, the court 
says, in effect, that the corporation, if it 
wishes admission to Oregon courts, must 
re-enter the state professing to intend to 


carry on business, when its only purpose is | 


to obtain a right to sue in its courts. 

It may be conceded that courts will not 
unravel intent as to every transaction by a 
corporation in a state to determine whether 
it comes or not within the carrying on of 
business in a state without license. But this 
does not say, that a state intends to outlaw 
remedy on a contract arising out of intent 
to leave a state. 

The selling out in bulk of a stock of mer- 
chandise is not a transaction in the carry- 
ing on of a mercantile business, and it is 
the latter character of things which are 
the aim of this class of legislation. 

A plea in abatement is not given to such 
a defendant by way of justice, but to en- 
force a public policy. Where is there any 
public policy to enforce as regards this note ? 
The judgment merely enforces a penalty 
upon an abandoned course of action. It 
is worse than a fine for a conviction 
of violation of law, because the penalty is 
adjudged in favor of a private individual. 
To this case the maxim cessat lex cessante 
ratione legis should have been applied. The 
court sticks in the bark of literalness. 








NOTES OF IMPORTANT DECISIONS 





SUNDAY CONTRACT—TORT IN INJURY 
TO PROPERTY LET FOR HIRE.—Kentucky 
Court of Appeals in the case of Hinkle et al. v. 
Pruitt (not yet reported) considers the liabil- 





ity of a bailee of a horse, under a Sunday con- 
tract, void at law, for said horse being killed 
from negligent overdriving. 


The court in its opinion considers that the 
right of the owner to recover is analogous to 
that of the right of one of two parties to recoy- 
er for injury to the other, for tort, notwith- 
standing that the two were at the time en- 
gaged in violation of a Sunday law. This 
questions appears to have been fully treated in 
an opinion in 40 Cent. L. J. 142, reproduced 
from the case of Gross y. Miller, 61 N. W. 385, 
decided by lowa Supreme Court, in which con- 
siderable authority is cited. 

The view is that the occasion is not to be 
regarded as the proximate cause of the injury, 

But is the principle applicable to a mere de- 
parture from the terms of bailment made on 
Sunday, the contract of bailment being void? 

It seems to us, that it is, where the statute 
made the contract void and not merely void- 
able, if not also in the latter case. Posses 
sion by bailee under such ‘circumstances is 
mere sufferance, because the supposed bailor, 
even though he may have been paid in ad 
vance as on a bailment for hire, could, we 
think, recapture, or, rather, repossess him- 
self of, his property, if peaceably he could ob- 
tain it. 

A void contract has relation to nothing that 
comes after it, in supposed furtherance of its 
terms, and certainly there could be no author- 
ity to abuse property held by sufferance. 

This position seems to us all the clearer 
when a statute, denouncing as void a Sunday 
contract, declares that no promise arising 
thereunder is enforceable. Upon the princi 
ple of exclusio alterius no other result falls 
upon a promisee. We think that both in per- 
sonal injury cases and in other injuries from 
tort the old refinement that obtained to some 
extent is being displaced and that tort brings 
liability whenever committed. It is its own 
reason for wrongful existence. 








NOTES ON RECENT BRITISH DECISIONS. 





In the construction of wills, the main rule 
is to endeavor to arrive at the testator’s in- 
tention as such can be gathered from the docu- 
ment. Precedents consisting of the construc 
tions put on other Wills are of little use, are 
even a positive danger, for to follow such 
precedents would be, as it has been wittily 
put,’ interpreting one man’s nonsense by al- 
other man’s nonsense.” The following cat- 
tionary words on this subject are from the 
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judgment of the Master of the Rolls in In re 
Nolan (1912), Ir. R. 416. “It is impossible to 
interpret one man’s testamentary intentions 
py the construction placed upon, or in the 
light of the intention attributed by a court to, 
another man’s words, unless the language of 
each of the documents is so identical as to 
make the decision of the court in the earlier 
cases binding.” 

A recent decision of the Scottish Courts in 
company law (Meyer vy. Rio Grande Rubber 
Estates, 1912, 2 S. L. T. 273),.we cannot regard 
as healthy. The action was one for rectifica- 
tion of the register, on averments of false 
statements in a surveyor’s report which had 
been embodied in the prospectus. The Lord 
Ordinary dismissed the action as irrelevant, 
his opinion being that the prospectus itself, 
and not the report set forth in it, formed the 
basis of the contract with the pursuer, and 
there being no mis-statement in the prospectus 
the action failed. We hope this judgment will 
be appealed and reversed. The principle it 
lays down we cannot but consider to be not 
only wrong in itself, but to furnish an excuse 
for all manner of misleading prospectuses. 
Directors should be held to have adopted and 
to be responsible for a report which they em- 
body in the prospectus, unless they make it 
clear to the public that they take no responsi- 
bility for it. 

The Privy Council have been called on to 
define what constitutes possession of land in 
the following circumstances: A mortgage was 
granted over a piece of wild land in British 
Columbia, which, at the time of the mort- 
gage, had no market value. The mortgagee 
never took physical possession of it; and the 
mortgagor, it would seem, had nothing to, do 
with it after he had received the money ad- 
vanced on the mortgage. Under the land law 
there, a tax was payable on the mortgaged 
land under pain of forfeiture; and this the 
mortgagee, as legal owner, paid. This was 
his only act of possession. This state of af- 
fairs continued for over twenty years, when 
suddenly the land acquired for some reason or 
other, a considerable value. The mortgagor 
therefore claimed to redeem it, while the mort- 
gagee resisted this claim on the ground that 
he had been in possession of the land so long 
as to give him a title under the local Statute 
The sole question to be de- 
cided, therefore, was,—was he in possession? 
Lord Shaw, of Dunfermline, delivering the 
judgment of the Privy Council, held that he 
was. Applying the rule that what amounts to 
Possession must depend in every case “on the 
character and value of the property, the suit- 
able and natural mode of using it, the course 








of conduct which the proprietor might rea- 
sonably be expected to follow with a due re- 
gard to his own interests,” he said that under 
the circumstances of this case paying the land 
tax was a sufficient taking possession of the 
land to satisfy the statute. 

The peculiarity of a maritime lien is that, 
unlike other liens, the person entitled to it, 
even though he is without possession of the 
ship, has a right over her which is preferred 
not only to ordinary unsecured creditors, but 
also to secured creditors like mortgagees. Cer- 
tain maritime liens are well defined—e. g., the 
crew's for wages. But when a ship’s captain 
borrows money for the purpose of procuring 
necessaries for the voyage—e, g., bunker coal 
—has the person who provided him with the 
funds a lien on the vessel for his advances? 
It is clearly decided that for necessaries sup- 
plied in a home port there can be no such 
lien, but certain of the Scottish Institutional 
writers were of opinion—being probably in- 
fluenced thereto by the fact that at the time 
they wrote, means of communication between 
a captain and his owners was so extremely 
difficult, that there was such a lien for neces- 
saries supplied in a foreign port. But a deci- 
sion to the opposite effect was pronounced in 
the English Court in 1883, and it has now been 
followed by the Court of Session (Outer House) 
in Constant v. Klompus (1912, 2 S. L. T. 62), 
thus making the law of both countries coincide 
in that point. 

When a local authority is under a duty to 
maintain and repair a road, and when in the 
course of carrying out the repairs injury is 
caused to a person lawfully using the road, it 
is familiar law that the road authority is not 
liable if such injury results fro ma mere omis- 
sion, from non-feasance as distinguished from 
misfeasance. Apart from the rather meta- 
physical difficulty of deciding whether a par- 
ticular course of conduct really amounts to 
non-feasance or to misfeasance, there seems to 
be a tendency in the courts to widen the scope 


' of the road authority’s liability. This tendency 


is illustrated by Ryan v. Tiperary (N. R.) Co. 
Council (1912, 2 Ir. R. 392). The Council's 
servants were using a steam-roller on half the 
width of the road, leaving the other half open 
for traffic. A man was driving in a donkey- 
cart along the open half of the road, and while 
trying to get his donkey by the steam-roller, 
his wheel hit a big stone lying on the grass 
on the margin. of ,the roadway, he was jerked 
under the wheels of the steam-roller, and re- 
ceived hurts from which he died. It was 
proved that the stone had, to the knowledge 
cf the Council’s workmen, been left where it 
was lying, for two or three days, and the 
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jury found that the defendants were negligent 
in omitting to remove the stone; they nega- 
tived contributory negligence. Now, although 
the conduct which caused the injury was di- 
rectly described as an omission, a majority of 
a Divisional Court held that the plaintiff was 
entitled to recover. The Lord Chief Baron put 
the defendant’s liability on the ground that the 
act of interfering with the road imposed an 
obligation on the Council to take care that 
the remaining portion was reasonably fit and 
safe for public use. Apparently, if it was 
necessary to call the defendant’s conduct mis- 
feasance, it might be called so, “because it was 
a breach of an obligation to which the act of 
interference with the roadway gave birth.” 

DONALD MACKAY. 

Glasgow, Scotland. 








THE LAWYER AS A CITIZEN 





We have but recently witnessed the close 
of a presidential campaign unique in the 


history of the United States.. An appeal . 


has been made to the electors, based upon 
the contention that many of our ideals, 
cherished for more than a century with a 
fervor that carried us through the great 
struggle growing out of the slavery ques- 
tion, were mistaken. Four millions of 
voters, who have been heretofore contented 
to accept the traditional teachings of a party 
that has been in power with the interlude 
of two detached terms since 1861, have reg- 
istered their conviction that a _ radical 
change in our constitutional system is neces- 
sary to save us from the power of a priv- 
ileged class. Whatever be our individual 
opinions, it behooves us to take note of this 
significant evidence of social unrest and, if 
possible, to trace it to its cause. 

I have taken for my text a well-worn 
theme. It is a commonplace that to lawyers 
as a class, set apart from the great mass 
of-citizens and dedicated to the expesition 
of the truth and the practical application 
of eternal justice to the complicated affairs 
of human life, our country owes its politi- 
cal institutions. The master minds that 
formed our constitutional system of govern- 
ment were lawyers, the great judges who 
have given permanence to its principles 








were the ornaments of our profession. The 
traditions we have inherited from them cal] 
upon us to defend and maintain by the 
power of reason and the appeal to human 
experience, as unfolded in the pages of his- 
tory, the goodly structure they have built, 

Obviously, the man whose whole life is 
devoted to the practical application of the 
law to the conduct of affairs, is best fitted 
to be the representative of a law-abiding 
people,—to interpret the existing law and to 
extend its fundamental principles to new 
emergencies. Such hitherto has been the - 
accepted view of a majority of our people. 
But of late there has come a change... The 
life-long prejudice born of emotionalism 
and ignorance that has always been felt 
by the less educated against lawyers, has 
crystallized into an organized attack on all 
that conservatism which the profession re- 
presents. Forgetful of the elementary truth 
that human nature is of its very essence im- 
perfect, prone to be carried hither and thith- 
er by gusts of passion, a new school of 
popular leaders seeks to destroy the con- 
stitutional barriers self-imposed by a wise 
forethought, and replace the principle of 
individual, inailenable rights by a vague doc- 
trine of the infallibility of a temporary ma- 
jority. Personal liberty, private property, 
the right of the individual to pursue his 
happiness and conduct his life as he will, so 
long as he injures no one, must give way 
to the notion that all power subsists in the 
state, and the state’s will is that of a major- 
ity of the citizens, 

We know whence these doctrines have 
originated. They are new in our country, 
but they are not new in themselves. They 
were rampant in the eighteenth century, 
when the reaction against a royal despotism 
in France gave acceptance to the false de- 
mocracy of Rousseau, which taught that 
“not only the entire sovereignty was in the. 
people, but that they could not be repre- 
sented ;” that their deputies were only their 
agents; that the idea of a representative 
government coming as it did from feudal 


(1) See address of Alfred P. Thom, Esq., be- 
fore the Alabama Bar Ass’n., 1912. 
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systems, was in itself degrading to the hu- | vice as a judge, both of the Common Pleas 
Hence a pure democracy is | and of the Supreme Court, never in any, 


man species 
the only just form of human government.’ 
We know how this false ideal of an unbal- 
anced dreamer took possession of the 
French people and how through unspeak- 
able horrors it resulted in the despotism of 
Napoleon. 


If we have read history aright, we know 
too that in all stages of civilization the same 
sequence is inevitable. From the tyranny 
of an unlimited democracy, mankind has 
ever turned after turmoil and disorder from 
the chaos of anarchy to the simple, if de- 
spairing, remedy of individual despotism. 

It is because we know these things, be- 
cause we know that however the accidents 
of time, or climate, or material wealth may 
affect us, they do not change the underlying 
elements of our common nature, that we of 
the Bar look with suspicion on the notional 
remedies that are proposed for the cure of 
political and social evils. But have we any 
responsibility for the existence of these 
evils? Have we, as a class, measured up 
to the full standard of our duties in showing 
to our fellow-citizens the danger of the 
remedies so glibly proposed? Whatever be 
his shortcomings, no one who is familiar 
with the history of the Bar in our country 
can justly accuse the lawyer of infidelity to 
his clients. As was pointed out by Abraham 
Lincoln, when he was in the full tide of his 
own successful professional career, sooner 
or later almost every man in the community 
must come in contact with the individual 
lawyer. The safe tenure of his home, the 
conduct of his business, the drawing of his 
will, the distribution of his estate, the pre- 
servation of his individual rights, rest upon 
the fidelity of his lawyer; and it is to the 
glory of the Bar that his oath of office is so 
rarely betrayed. So also in his relation to 
the courts. 


It was my privilege to be present at a din- 
ner given to a venerable chief justice of 
Pennsylvania, on the fiftieth anniversary of 
his admission to the Bar, and to hear him 
say that in all the long years of his ser- 





one instance was his confidence in a lawyer 


| betrayed. 


If these things be to our eternal credit, 
they may be balanced against the grave de- 
fect that has been so often made the sub- 
ject of eloquent and burning criticism from 
our own brethren. We have ourselves 
sought to bring deserved obloquy on the 
professicnal lobbyist, who in the interest of 
great corporations, has permitted improper 
influences to be brought to bear on legis- 
lative committees and in similar ways has 
forgotten his duty, We have been remind- 
ed by the almost universal adoption of the 
code of professional ethics drafted by the 
American Bar Association that our loyalty 
to the client has bounds that are cotermin- 
ous with those of the most stringent rules 
of right. Making all allowance for the 
limitations of human nature, the standard 
of integrity of the American Bar is not be- 
low that of any other calling, however 
greatly it is below the ideal to which it 
might attain. 


It is in another aspect that we should 
examine ourselves, and that is in our rela- 
tions to the great body of the community. 
The average lawyer, having mastered the 
theory of his profession, spends his labor- 
ious life in its practice with little or no're- 
gard to the improvement of its adjective 
rules. Accepting implicitly the system of 
pleading and practicing as it exists in his 
own jurisdiction, he makes no effort to 
meet the changing conditions that have ren- 
dered some rules archaic and oppressive. 
Too often the law reformer meets with a 
reception either hostile or indifferent till 
popular clamor forces a hearing for his 
plea. 

I would be doing an injustice to a large 
proportion of my brethren of the Bar if I 
were to bring this as a universal indict- 
ment. For thirty-seven years the Ameri- 
can Bar Association has given to the public 
most valuable studies in legal, political and 
allied subjects, and the various State Bar 
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Associations under its inspiration have at- 
tained well deserved influence in their re- 
‘spective spheres. Yet I cannot think that 
there would have been so widespread a dis- 
content with the administration of the law, 
nor would there have been so portentous a 
loss of patriotic confidence in our theory of 
national and state government, had lawyers 
as a class felt it to be their duty to give 
some of their time and some of their 
trained intelligence to the instruction of 
their fellow citizens in the origin, history 
and meaning of their representative sys- 
tem of government with its three-fold divi- 
sion of powers, the legislative, executive 
and judicial, and themselves sought to sim- 
plify and expedite the administration of 
justice where old forms and methods might 
safely have been changed. 

It is scarcely conceivable that in the midst 
of a national prosperity unprecedented in 
our history, there should have been so ser- 
ious a reception to the crude and exploded 
theories of political and social reform, had 
the people been really educated to a knowl- 
edge of what they were asked to give up. 
The fact must be admitted that enormous 
abuses have crept into the business and 
political affairs of this people that did and 
do need the correcting hand, and we may 
be thankful that the popular conscience has 
been touched and is insistent that it be ap- 
plied. It is true too that industrial changes 
brought about by power machinery in its 
multiform uses have made obsolete certain 
hitherto accepted principles of the law of 
master and servant, and a new concept 
must take their place. To whom but to the 
lawyer can be safely entrusted the task of 
enlightening a community groping for re- 
lief from acknowledged maladjustment of 
their applied law. If our corporation laws 
must %e changed, if workmen’s compensa- 
tion laws are to be enacted, if the unequal 
tax laws are to be put on a sound basis, if 
divorce and marriage laws are to be made 
more just, on whom but the lawyer can the 
community call for sound.and discriminat- 
ing advice. It is through our professional 
association we can alone seek to influence 





the Bar and through it the public. Too 
often their members deem their duty ful- 
filled when they have paid their member- 
ship fee and given a perfunctory glance at 
the printed proceedings of an annual ses- 
sion. 


It has been the writer’s privilege for 
three years to preside over the delibera- 
tions of the Conference of Commissioners 
on Uniform State Laws. This organization 
for twenty-two years has been endeavoring 
to bring about uniformity in the commer- 
cial and sgcial laws of the different states. 
Admittedly, the plan it has adopted is the 
only one that seems feasable for the main- 
tenance of state supremacy in matters of 
domestic concern. Business has long since 
overlapped state lines. It is harassed by 
the divergent laws of the fifty different 
jurisdictions that compose the United 
States. It has but a single object—mone- 
tary success. Unless it is relieved by the 
voluntary act of the states themselves it 
will sooner or later change our national 
constitution so as to give the general gov- 
ernment jurisdiction over a vastly increased 
volume of subjects, thus still further 
minimizing the power of the states and en- 
dangering the preservation of our federal 
system. 


The scandals and injustice arising from 
diverse marriage and divorce laws need 
not be dwelt upon, for it needs no argu- 
ment to show how deeply they affect the 
well being of society. Yet with so heavy 
and so obviously an important work to per- 
form, our Commission has had to labor 
with a professional indifference that might 
have chilled a less zealous body of men. 
The record of our achievement in bringing 
about the enactment of so many uniform 
laws—laws which as they emanated from 
the Conference had no greater sanction 
than their own intrinsic excellence—is not 
discouraging, but how much greater would 
it have been had American lawyers as a 
class made their influence felt by the legis- 
latures of their states, not as advocates of 
special corporate interests, but as citizens 
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having in view the general welfare of the 
entire community? 


It is indeed a difficult thing for any man 
to rise superior to his special interest; but 
to us, if to any, it should be possible to 
take a large view and in questions of great 
moment to recognize that our highest duty 
to the client, whether corporate or indivi- 
dual, does not preclude our intelligent aid 
to measures of public value and concern. 
In the long run, corporate interests wil! 
benefit rather than suffer by pending uni- 
form commercial laws. They have been 
drawn in no spirit of hostility to any legiti- 
mate object. They will remove the danger 
of fraud and aid commerce. If defeated 
through secret corporate influence, the con- 
sequence may be that eventually the gen- 
eral government may take jurisdiction of 
the subject and enact other laws more dras- 
tic and less intelligible. It is a depressing 
spectacle to find that a un:form divorce law. 
that has stood all sane criticism should fail 
of adoption because it will cut off fees o 
masters and referees. 


It is such short-sighted and unreasonable 
things as these that give a handle to the 
demagogue to arraign the profession be- 
fore the bar of an artificially excited popu- 
lace and endanger our whole system of 
government with the false democracy of 
initiatives, referenda, recalls and the whole 
brood of modern nostrums. 


There is a sound and a false conservat- 
The maxim, “Try all things; hold to 
that which is best,” is not always a note 
of the lawyer. In matters strictly legal it 
has taken years to persuade them to ac- 
cept the principle approved by a narrow 
majority of the American Bar Association. 
that “the law, so far as its substantive prin 
ciples are settled, should be reduced to the 
form of a statute.” There has been a hos- 
tility towards the entire or partial codifita- 
tion of the substantive law so bitter that 
even now it is probable its fruits remain 
in the minds of divers judges and influential 
persons with sufficient force to delay for 
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years the adoption of the uniform laws in 
certain states. 

For much more than a century, as has 
been well said by Charles F. Beach (The 
Civil Law in America),? American lawyers 
have had, for their chief medium of in- 
struction in legal knowledge, the admirable 
commentaries of Blackstone. That great 
work is a legal classic, but under the strong 
light of modern criticism, it has been found 
at last that Bentham was not wrong when 
he condensed its too intense and provincial 
approval of many an archaism, which hin- 
dered the administration of justice and 
praised beyond reason a technical and ar- 
bitrary adhesion to form and precedent. 
Since Bentham’s time there have been not- 
able followers of his school, but only very 
gradually have American lawyers opened 
their eyes to the new light, and still there 
is much to do before we as a body will 
have shaken.cff the prejudice that our Eng- 


' dish common law is the perfection of rea- 
+ son, and he who would seek to change one 


jot’ or: tittle is an enemy of our dearest 
safeguard. So great has been the conser- 
vatism of our profession that it was a sub- 
ject of comment by an eminent English 
judge, that there still lingered on the banks 
of the Mississippi ancient forms of com- 
mon law pleading that had long since been 
discarded on the banks of the Thames. Says 
Mr. Beach: 


“In the case of doctrine after doctrine 
and rule after rule—is it not written in the 
book of the history of the common law— 
our judges have floundered about for a few 
centuries, shutting their eyes to the light, 
shooting wide of the mark, guessing as 
best they could, conning their precedents 
and trying through the interpretation of 
one man’s nonsense by another man’s non- 
sense to reconcile the decisions more than 
to decide the cause, doing wrong by rote, 
working injustice to an uncounted multi- 
tude of unhappy litigants, doing, however, 
only what they were compelled to do in 
the administration of the judicial ° 

















* 62 


CENTRAL LAW 





JOURNAL. 


No. 4 











imposed upon them, and then, when quite 
out of breath in the mad chase after the 
case in point, finally fetching up in the 
clearness and justice of the civil law rule 
on the subject.” 


How much of this is true, let each of us 
answer in accordance with his experience. 
The triumphs of English civilization and 
the great expansion of the English speak- 
ing people have blinded our eyes to the 
accomplishments of other peoples, and we 
have been too apt to think, as our English 
ancestors thought, that outside the sphere 
of influence of the common law the ad- 
ministration of justice is scarcely to be 
found among men. Yet had it not been 
for the courageous innovations upon the 
rigorous rules of the common law by cer- 
tain English judges, how much would com- 
mercial progress have been set back? 


I have no sympathy with the irreverent 
spirit that would reject precedent and tradi~ 
tion. It is a great danger in our day and 
is accentuated by the temper of our péuple. 
Confident in our power to solve every prob- 
lem, because we have successfully peopled 
the continent, and forgetful that the major 
portion of our wealth has come from the 
exploitation of the resources of a virgin 
country, we, as a people, are too apt to ap- 


proach the consideration of any subject in | 


a spirit that derides all reverence for the 
ancient ways. 

It is against all change, not well tested 
by the fundamental principles upon which 
our democratic constitutional republic is 
based, we should set our faces in political 
matters; and against all that work injus- 
tice to the individual in the formulation 
and administration of the law. But we 
should be ready and first to accept the well 
considered results of study and experience, 
where remedies have been found for ac- 
knowledged evils either in the conduct of 
the state or of the courts. 

The predominant note of the present age 
is one of humanitarianism. We look back 
with horror and amazement to the condi- 
tions of the penal law but a century ago. 





The long delays in the administration of 
equity, which in Lord Eldon’s day and 


largely because of his temperament, had. 


become a byword, have gradually been 
reformed, and now under the sane and bal- 
anced rules of the United States Courts, 
which have but followed those of the more 
advanced states, we shall have a system as 
expeditious as is consistent with well con- 
sidered administration of justice. Should 
the efforts of the American Bar Associa- 
tion to secure a less technical and uniform 
system of pleading in the United States 
Courts be successful, the states will have a 
model on which to base their own systems, 
and we shall be relieved of much unneces- 
sary trouble and delay. 

All this is in the teeth of the prejudices 
of the old-fashioned lawyer. Having mas- 
tered the difficult system of common law 
pleading, he locks upon the efforts to sweep 
away ‘its refinements and artificialities as 
iconoclasm. With a provinciality that is a 
direct inkeritance from England, he looks 
with suspicion and almost contempt upon 
the laws of other peoples. The common 
law is the perfection of reason and all out- 
side of its sphere are wandering in irra- 
tional darkness. But a light is breaking; 
the study of comparative law, the researches 
of such students as Austin, Pollock, Mait- 
land, Ames, Thayer, Baldwin and Pound 
are leading us along a path that must re- 
sult in the advantage of the entire com- 
munity and of a better educated profes- 
sion. 

It is true that the burden of showing the 
advantage of any change rests upon its ad- 
vocate: but when all are convinced that 
évil exists in a given system, we should 
meet his argument with an open mind. 
There is an astonishing ignorance in the 
community of the fundamental principles 
of our constitutional system. The intricate 
questions arising out of the two sovereign- 
ties, state and national, require constant 
elucidation by the courts. This is to be 
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expected. We cannot ask the non-profes- 
sional man to take in these problems at a 
glance. But the theory of a constitution- 
ally limited government, state and national, 
is within the comprehension of the way- 
farer. He can be taught the difference be- 
tween a democracy, without self-imposed 
restraint and one where the people erect a 
barrier between their temporary passions 
and their well considered will. 

Of all the great nations, our own has 
the longest tried existing political system. 
The revolutionary movements that have 
agitated Europe since 1789 have left our 
Constitution unshaken. Through the early 
trials of foreign wars, of territorial ex- 
pansion down through the embittered con- 


tests about slavery that resulted in the Civil. 


War, we have maintained our ideal of a 
self-restrained democracy. Now, in the 
midst of an unparalleled prosperity, which 
owes not a little to the wisdom of consti- 
tutions, state and national, we hear attacks 
upon the whole system, as being outworn, 
and are invited to give over our theory of 
a government of laws to the uncertain will 
of an unrestrained majority. 

In the writer’s judgment, the situation is 
fraught with a danger greater than we 
faced in the great war for the maintenance 
of the Union. Then both sides maintained 
that they fought for fundamental constitu- 
tional principles; but now the attempt is 
made to abolish them all. In such a strug- 
gle the lawyer’s duty as a citizen is plain. 
Learned in the history of his profession, 
knowing that justice is the aim of all well 
ordered government, convinced that the 
Principles of the bill of rights are immut- 
able, let him meet the modern heresies 
with sound and patient argument and he 
will be following worthily the example of 
those great men who have made an endur- 
ing fame, not alone as lawyers, but as 
Patriots and lovers of mankind. 

Watter Grorce SMITH. 

Philadelphia, Pa. 





CORPORATIONS—MORTGAGE OF AFTER-. 
ACQUIRED PROPERTY. 





In re NEW GALT HOUSE CO. 





Petition of MUTUAL BENEFIT LIFE INS. CO. 





District Court, W. D. Kentucky, Oct. 9, 1911. 





199 Fed. 533. 





A hotel company’s charter authorized it to 
borrow money to be secured by mortgage on all 
its property. In pursuance of such authority it 
executed a mortgage to claimant of all the fur- 
niture, equipment, and fixtures, etc., and all 
other appliances, and equipment then on hand 
or that might be purchased and used in operat- 
ing and conducting the hotel during the con- 
tinuance and existence of the mortgage. Held, 
that the corporation had no power under its 
charter to mortgage after-acquired property 
and that the mortgagee was not entitled to pri- 
ority of claim from the proceeds of such prop- 
erty as against the hotel company’s general 
creditors in bankruptcy. 





EVANS, District Judge: This case comes 
before us upon a petition for a review of an 
order of the referee. There appears to be no 
dispute between the parties as to the facts. 
The bankrupt, the New Galt House Company, 
was incorporated under a charter which pro- 
vided as follows, viz.: 

“That the said New Galt House Company 
be and it is hereby authorized and empowered 
to borrow and secure by mortgage on all of 
its property the sum of $150,000, evidenced by 
a single or by any number of bonds issued by 
the said company, and signed by its president, 
and countersigned by the secretary, and pay- 
able at such time and place as its board of di- 
rectors may deem proper, and at such rate of 
interest, not exceeding 6 per cent, pér annum, 
evidenced by: a coupon, or by coupons, attach- 
ed to the said bonds, signed by the secretary 
alone, and payable semiannually as the board 
of directors may determine.” 

The bankrupt borrowed a large sum of 
money from the Mutual Benefit Life Insurance 
Company (which we shall, for brevity, call the 
Insurance Company), to secure the payment 
of which it executed to the Insurance Com- 
pany a mortgage, dated April 1, 1893. The 
mortgage covered the bankrupt’s real estate 
and the other property owned by the bankrupt 
at that. time. It also contained a further pro- 
vision in this language, namely: 

“Also all the furniture, equipments, and fix- 
tures of every kind contained in said Galt 
House, including carpets, beds, beddings, lin- 
ens, tables, chairs, tableware, ranges, cooking 
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stoves and utensils, chandeliers, and other gas 
fixtures, mirrors, engines, heating apparatus, 
safes, and all other appliances and equipments 
now on hand, and that may be purchased and 
used in operating and conducting the said 
hotel during the continuance and existence of 
this mortgage.” 


In its proof of debt the Insurance Company 
asserted a lien upon the property to the bank- 
rupt acquired after the execution and delivery 
of the mortgage, and a consequent right to 
priority of payment out of the proceeds of its 
sale. Those proceeds amounted to about $7,000. 
The referee denied the right thus claimed by 
the Insurance Company, and held in effect that 
as between it and the other creditors the right 
to priority did not exist, because, as between 
them, the clause of the mortgage which at- 
tempted to extend its operation to property 
acquired after it was executed was not au- 
thorized by the bankrupt’s charter, and conse- 
quently was void under the law of Kentucky 
as between the Insurance Company and the 
other creditors of the bankrupt. The Insur- 
ance Company seeks a review by the court of 
this ruling of the referee, and a reversal of his 
order denying it priority of payment out of 
the fund arising from the sale of the after- 
acquired property. 


(1) Obviously the clause we have copied 
from the cliarter does not, in terms, authorize 
the corporation to mortgage after-acquired 
property; but it is contended that the deci- 
sions of the Court of Appeals of Kentucky 
nevertheless show that it could be and was 
lawfully done. The question thus presented 
is interesting and important, and must be de- 
termined according to the law of Kentucky, 
inasmuch as section 64, cl. “b,”’ of the Bank- 
ruptcy Act so provides. The language of the 
section, so far aS applicable, is as follows: 


“The debts to have priority, except as here- 
in provided, and to be paid in full out of bank- 
rupt estates, and the order of payment shall 
be: * * * (5) Debts owing to any person 
who by the laws of the states or the United 
States is entitled to priority.” 

It has often been held that this provision re- 
quires us to follow the law of this state in as- 
certaining the rights and priority of creditors 
here. Indeed, the proposition seems obvious. 
Where there is a state statute or an establish- 
ed judicial rule in the premises, we have no 
difficulty; but there is no Kentucky statute by 
the provisions of which we may be guided in 
determining the question involved. We must, 
therefore, be guided by any judicial rule which 
may have been established by the Court of Ap- 





peals of the state. It has not been difficult 
to find the rule, though no case has been re 
ferred to by counsel nor found by the court 
which expressly relates to property required to 
keep up the operations of a hotel. 

(2) We think, however, that the following 
cases and those referred to in the court’s opin. 
ions in them clearly and unmistakably support 
the ruling of the referee: Ross v. Wilson, 7 
Bush (Ky.) 31-34; Patterson y. Louisville 
Trust Co., 30 S. W. 872, 17 Ky. Law Rep, 234; 
and Wender, etc., Co. v. Louisville Property 
Co., 187 Ky. 347, 348, 125 S. W. 732. In Phib 
lips v. Winslow, 18 B. Mon. (Ky.) 442, 446, 68 
Am. Dec. 729, the charter of the mortgagor 
appears to have expressly authorized it to 
mortgage after-acquired property. This, of 
course, made its act in doing so _ perfectly 
valid. 

In another case cited by counsel for the In 
surance Company, viz., Westinghouse, etc., Co, 
v. Street Railway Company, 68 S. W. 463, 24 
Ky. Law Rep. 334, the Court of Appeals said 
nothing specially applicable to this case, 
though it did announce its concurrence in the 
general doctrine that, where after-acquired 
property so specifically united to that which 
had been previously acquired as to become an 
actual part of it, it would necessarily go with 
the latter. This rule would doubtless apply to 
the case of new rails put into an old railroad 
or street car track, or where new brick or logs 
were put into the old walls of a house. 

Without going more into detail it may suf 
fice to say that we are of opinion that the In 
surance Company is not, under the law of Ker 
tucky, entitled to the priority it claims in the 
proceeds of the after-acquired property, there 
being many other creditors of the bankrupt. 

The order of the referee must be affirmed, 
and the petition for a review must be dismis 
sed. 


Note.—Corporation’s Power as to Mortgaging 
fter-Acquired Propevty—The principle in the 
instant case, that a corporation merely having, 
the general power to mortgage cannot embrace 
after-acquired property is a dictum, but seems 
unsound, especially as such a clause is considered 
by some courts to have effect, in equity, by way 
of estoppel. That it is a dictum is seen from 
Kentucky rulings which are hereinafter first ak 
luded to. Then we submit cases, which treat 
corporation mortgages as to such clauses just as 
ordinary mortgages are treated. 

In Wender, etc., Co. v. Louisville Property Co, 
137 Ky. 347, 125 S. W. 732, the mortgagor was 
a “company” and supposably a corporation, but 
the reported case does not show. The opimoa 
says: “It is settled that a mortgage of property 
to be acquired in the future is void against moft 
gagee’s creditors or purchasers for value,” t0 
which a number of Kentucky cases are cited. I 
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one of these cases (Manly v. Bitger, 91 Ky. 596, 
16 S. W. 1464, 34 Am. St. Rep. 242, there was no 
corporation concerned at all and it was said, 
arguendo, that: “It is a general rule that a 
mortgage of property to be acquired in futuro is 
void against the mortgagor’s other creditors. It 
has been held by this court, for instance, that 
he cannot mortgage not only his stock of goods 
on hand, but also those he may thereafter add 
to it. As to those so added, the mortgage is 
invalid as to other creditors. Ross v. Wilson, 
7 Bush. 29; Loth v. Carty, 85 Ky. sor.” In Ross 
v. Wilson, supra, an individual gave the mort- 
gage, and the discussion is upon the contention, 
which was affirmed; that no mortgage whatever 
is valid as to after-acquired property. 


In Phillips v. Winslow, 18 B. Mon. 442, 68 
Am. Dec. 729, cited by the instant case, which 
is the eldest of the cases cited, it was said: 
“We do not deem it necessary to decide in this 
case, whether, under -ordinary circumstances, a 
mortgage on subsequently acquired property may 
pass any title to the property. These deeds were 
made under the power conferred by the charter, 
and their validity and effect have to be deter- 
mined by the provisions of the charter, and not 
by the general law upon the subject.” After- 
vards, as seen, that general law was held to ex- 
clude mortgage on after-acquired property, even 
when given by an individual, 

An examination of the case of Westinghouse, 
etc., Co. v. Street Ry. Co., supra, referred to, 
shows no distinction between an individual and 
corporation mortgagor, but merely announces as 
“well-settled” the principle that: “Property added 
to the plant of a street railroad and which be- 
comes an essential and integral part of its road 
passes under a mortgage previously executed,” 
citing therefor Porter v. Steel Co., 122 U. S. 
283. This case seemed cautious about commit- 
ting itself for or against any general rule about 
after-acquired property, but said, whatever this 
may be, what becomes an integral part of the 
mortgaged property is covered by the mortgage. 
Thus it seems clear that there was no occasion 
for the court in the instant case to make any 
such holding as it did as distinguishing corpora- 
tion mortgagors from individual mortgagors, as 
neither could, unless specially authorized by law, 
mortgage after-acquired property under the Ken- 
tucky rule. However, we are not here treating 
that principle. 

In re Williamsburg Knitting Mill, 190 Fed. 
871, a case in bankruptcy in which the bankrupt 
was a corporation, it gave a mortgage with an 
“after-acquired property clause” and a lien was 
claimed on the property purporting to be thus 
covered. The court said: “Under the after- 
acquired clause in the mortgage, as in this case, 
any property acquired by the mortgagor subse- 
quent to the date of the execution and delivery 
of the mortgage, which was within the general 
description of property contained therein, be- 
came as fully subject to the lien of the mortgage, 
in equity, as if such property had been owned 
by the mortgagor on the date of the execution 
and delivery of the mortgage. The authorities 
to sustain this position are clear, and within 
comparatively recent date the entire subject has 
been reviewed by the Circuit Court of Appeals 
of this circuit in two cases, namely, Union Trust 
Co. v. Southern Sawmills Co., 166 Fed. 193, 197, 
199, 200, 92 C. C. A. ror and Tippett & Wood v. 





Barham, 180 Fed. 76, 76, 80, 103 C. C. A. 430.” 
Knitting Mill case, supra, was affirmed by C. C. 
A. in 193 Fed. 1020. 


In Tippett & Wood v. Barham, supra, there 
was a corporation mortgage with an’ after- 
acquired property clause and the identical prin- 
ciple last above stated was held and several U. S 
Supreme Court cases cited in support. The opin- 
ion distinguishes between property subsequently 
acquired as coming within the general descrip- 
tion contained in the after-acquired property 
clause and what afterwards becomes an integral 
part of what was originally mortgaged. The lat- 
ter comes under the mortgage “by operation of 
law” it is held. There is nothing said in this 
case about charter expressly authorizing an after- 
acquired property clause, but a corporation mort- 
gagor is treated precisely as an individual mort- 
gagor. 

In Union Trust Co. v. Southern Sawmills & 
Lumber Co., supra, there was a _ corporation 
mortgagor, the mortgage containing an after- 
acquired property clause. Numerous cases are 
cited where corporation mortgages contained 
after-acquired property clauses and there is not 
the slightest suggestion made as to these in such 
mortgages being different from other mortgages, 
but their effect, taking them as valid, with refer- 
ence to the circumstances of each case, is dis- 
cussed. 

In Trust Co. of America v. City of Rhine- 
lander, 182 Fed. 64, the mortgage was by a mu- 
nicipal corporation. An after-acquired property 
clause was considered and generally it was said: 
“Such clauses are sustainable in equity only as 
contracts to mortgage the future acquired prop- 
erty. Enforcing the mortgage is substantially 
enforcing specific performance.” The only con- 
cern we have here in this statement is to say 
that even a municipal corporation comes under 
the principle applicable to all mortgagors. 

In re Medina Quarry Co., 179 Fed. 929, a case 
in bankruptcy, showed a corporation mortgage, 
with an after-acquired property clause and the 
clause was considered as coming under general 
rules as to all mortgagors, the cases of Zart- 
man v. First Nat. Bank, 189 N. Y. Ret 82 N. E. 
127,12 L. R. A. (N. S.) 1083, and N. Y. Security 
Co. v. Saratoga Gas Co., 159 N. Y. 137, 53 N. E. 
758, 45 L. R. A. 132, being cited and discussed. 

Triumph Electric Co. v. Empire Furniture Co. 
(W. Va.) 73 S. E. 325, gives effect to an after- 
acquired property clause in a corporation mort- 
gage, treating the matter as if there were no 
distinction between corporation and individual 
mortgages. 

It seems, therefore, that the obiter dictum in 
the instant case should be regarded as not stating 
a principle in regard to after-acquired property 
clauses in corporation mortgages which finds any 
recognition elsewhere. 











ITEMS OF PROFESSIONAL 
INTEREST. 
AMERICAN BAR ASSOCIATION—MEETING 
FOR 1913. 


On Saturday, January 4th, 1913, the Execu- 
tive Committee of the American Bar Associas 
tion including members from all parts of the 
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United States, held its meeting in New York 
City, and selected as the place for the next an- 
nual meeting of the Association, the City of 
Montreal, Canada. 


This selection was made in recognition of 
the repeated courtesies extended to the Asso 
ciation by the Bar in the provinces of Canada, 
which has often sent fraternal delegates to the 
meetings of the American Bar. 

The invitation to hold the meeting in Mon- 
treal was extended in behalf of his Bar by V. L. 
Archambault, the Corporation Counsel of the 
City and Batonnier of the Montreal Bar, who 
attended in person for the purpose. 

This meeting, which will be held September 
2d to 4th, 1913, will undoubtedly tend to cement 
more firmly the already warm relations be- 
tween the members of the Bar of the two coun- 
tries; and will be a fitting forerunner of the 
celebration in February, 1914, of the Centenary 
of Peace between the two great English-speak- 
ing nations of the world. 





REPORT OF DR. ELIOT’S ADDRESS AT THE 
MEETING OF THE MASSACHUSETTS 
BAR ASSOCIATION. 


As announced in these columns the Massa- 
chusetts Bar Association met in Springfield, 
Mass., December 19-20, 1912. 

The feature of the meeting was the address 
of Dr. Charles W. Eliot, president emeritus of 
Harvard University, on the subject “Popular 
Dissatisfaction With the Administration of 
Justice in the United States.” 

His address attacked the jury system of to- 
day in that it shuts out the intelligent men of 
the panels by excluding those who say that 
they have formed an opinion of the case about 
to be tried. President Eliot contends that in 
the enlightened age of to-day only the ignor- 
ant do not form opinions. 

Dr. Eliot then spoke of the dismissal of suits 
because of flaws in the indictments, of the 
contentious attitude of counsel in lawsuits, 
making of it an unethical, intellectual game 
in which the judge too often acts as the um- 
pire. He attacked the American custom of 
electing judges, showing its demoralizing ef- 
fect upon the carrying out of the ends of jus- 
tice; the too often political game beneath the 
surface, and deplored the absence of the big 
lawyers from the courtroom of to-day. 

“They work in private chambers,” he said, 
“for rich men and rich corporations, drawing 
legal papers for promoters, industrial adven- 
turers and bankers. The passing of the judge, 
the disappearance of great courtroom advo- 
cates, the popular distrust of courts, and the 


disposition of rich business men and corpora- 
tions to avoid litigation, and ‘beat the law’ so 
far as they safely can, and even farther, have 
constituted a vicious circle of evil tendencies 
in both theory and practice, the effect of which 
on public opinion, in the United States, have 
been plain, widespread, and deeply to be de- 
plored.” 

Dr. Eliot then discussed the “expert wit- 
ness,” the alienist, the family doctor, the 
chemist, and other men who are prone to “ap- 
pear in court for money, to set forth so much 
of the truth as tells in favor of one’s side of 
the case, while suppressing all parts of the 
truth which support the contention of the oth- 
er side.” 

He said that the “third degree” method of 
extracting confessions should result in their 
being thrown out irrespective of the precise 
method of procurement. Other causes for dis- 
satisfaction, he said, were the multiplication 
of appeals and the frequency with which new 
trials are granted. 

Dr. Eliot also referred to the court and in- 
dustrial disputes, saying that the public looks 
for aid of both bench and bar in keeping all 
legal procedures fair and humane in cases in- 
volving controversy between capital and la- 
bor. 

His remarkable address furnished food for 
thought and speech during the remainder of 
the day and lawyers on all sides discussed free 
ly the points brought out clearly and emphati- 
cally by Dr. Eliot. His closing sentence, 
“The immediate duty of the American bar is 
to lead the way to a great legal reform,” 
brought his audience to its feet and a demon- 
stration of cheering and handclapping follow- 
ed for several minutes. 








CORAM NON JUDICE. 


INHERITANCE TAX LEGISLATION AS AN 
ANTIDOTE TO SWOLLEN FORTUNES. 

We have clipped the following very interest- 
ing observations and recommendations from the 
Saturday Evening Post (Philadelphia) to-wit: 

“Very likely the junior branch of the Astor 
estate has been transmitted in bulk to a single 
beneficiary for the last time. The preliminary 
inventory shows a total value of $78,000,000 of 
which under the will $68,000,000 go in a block 
to ‘William Vincent Astor. It is well understood 
there is no natural right of transmitting prop- 
erty by will. Col. Astor bequeathed this es- 
tate and his son received it only by permission 
of society; and if the young man reaches the 
normal expectancy of life we hardly believe so- 
ciety at that time will be granting permission 
for a similar transaction. True, the estate paid 
an inheritance tax of $3.000,000—considerably 








less than a year’s income; but that is a low price 
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for permission to perpetuate so anti-democrat- 
ic and anti-social institution as the Astor for- 
tune. It is perfectly feasible, constitutional and 
just to frame such an inheritance tax that the 
cost of handing on a huge estate to a single 
peneficiary would be prohibitive, thereby com- 
pelling the testator to split it up. 

“We believe everybody should have every en- 
ecouragement to produce as much wealth as pos- 
sible; but endowing a young man with a great 
fortune is not a good way to make him a pro- 
ductive member of society. We do not think 
any one’s productive capacity would be lessen- 
ed by forbidding him to bequeath sixty million 
dollars, or even twenty, to an individual. The 
original John Jacob Astor would have pursued 
the fur trade just as assiduously if he had 
known he could not transmit his Manhattan 
farms to a single heir.” 

There is no more fertile field for sociological 
investigators than the field of inheritance taxa- 
tion. If it be the desire of the people to de- 
stroy the big fortunes here is indeed their op- 
portunity. For it is axiomatic in the law that 
the power to tax is the power to destroy. A 
graduated inheritance tax therefore would soon 
cut short all swollen fortunes or compel their 
creator to split them up into several estates. 

Many times it has been proposed to limit the 
size of a man’s fortune. This, however, is im- 
and altogether inexpedient. There 
should be no bounds set upon individual enter- 
prise by arbitrary legislation of that kind but 
it is very proper and even wise for the state to 
say that such a fortune shall not by operation 
of law descend intact to one who in no sense 
created it. 

Inheritance taxation, moreover, is the fairest 
of all taxation. Above a certain amount which 
should be held sacredly exempt for widows and 
children a tax on the great surplus of swollen 
fortunes will injure no one and will tend great- 
ly to equalize the burdens of government. 

There seems to be no constitutional objec- 
tions to legislation on this subject and there is 
here quite a free field for legislative investiga- 
tion. ° A. H. R. 


possible 


ANTONIO AS TRUSTEE FOR SHYLOCK. 

work on Trusts, was so 
that Antonio handled the 
that he quotes Antonio’s 
use. He writes as 


Mr. Lewin, in his 
taken with the way 
property of ‘Shylock 
words in illustration of a 
follows: 

“That a trust was anciently known as a use 
appears from the Merchant of Venice. Thus, 
when Shylock had forfeited one-half of his 
goods to the state, to be commuted for a fine, 
and the other half of his goods to Antonio, the 
latter offered that, if the court, as representing 
the state, would forego the forfeiture of the 
other half, he (Antonio) would content himself 
to hold the other one-half in use, that is, in 
trust for Shylock, for life, with remainder, af- 


ter Shylock’s death, for Jessica’s husband. 

“‘So please, my the duke, and all the 
court 

To quit the fine for one-half of his goods; 

I am content so he will let me have 

The other half in use—to render it, 

Upon his death, unto the gentleman 

That lately stole his daughter.’ 


lord, 


“This interpretation clears Antonio’s charac- 
ter from the charge of selfishness, to which it 





would be exposed if he were to keep the half 
for his own use during life.” 








BOOKS RECEIVED. 


Statute Law Making in the United States, by 
Chester Lloyd Jones, Associate Professor of Po- 
litical Science in the University of Wisconsin. 
Price, $2.50. Boston, Mass.: Boston Book Com- 
pany. Review will follow. 

A ‘treatise on the Law of Suretyship and 
Guaranty, by Darius H. Pingrey, LL. D., author 
of Treatise of Chattel Mortgages, Real Estate 
Mortgages and Real Property. 2nd edition, by 
Howard C. Joyce. Price, $6.00. Albany, N. Y.: 
Matthew Bender & Co. Review will follow, 








HUMOR OF THE LAW. 


Mayor Gaynor of New York was recently 
talking about the fondness of some men for 
tacking official titles on to their names. “I 
once met,” he said, “a man who called himself 
Judge Green, and I ventured to ask him if he 
was a United States judge or a Circuit Court 
judge. ‘I hain’t neither,’ he told me; ‘I’m a 
judge of hosses!’ ” 


The West Publishing Company Docket is re- 
ceiving very ungallant confessions from law- 
yers as to the mistakes of their stenographers. 
One writes that his. stenographer made him 
pray the court in a certain petition for divorce, 
for “temporary alimony and soup money.” An- 
other writes that his dictated phrase, “ a quasi 
public official’ was transcribed “a cross-eyed 
public official.” And so the stories go. But 
we wager that half these mistakes are due 
more to the lawyer’s carelessness in writing 
and speaking than to the usually accurate and 
faithful stenographer. 


A Louisville negro was caught with a num- 
ber of hides in his possession, for which he 
could not reasonably account, and was brought 
into court charged with stealing. 

“Guilty or not guilty?” thundered the judge. 

“Not guilty,” emphatically responded the 
negro. 

“Then how do you account for the fact that 
you were in possession of two five-dollar bills 
when you were arrested, although you are 
known to have been unemployed for a year?” 
demanded His Honor. 

“Jes’ let me relate the circumstances, Mr. 
Jedge—” 

“And that three hides, of which you claim 
to know nothing, were found hidden in your 
cellar?” 

“I dunno, jedge, but—” 

“And that you were seen coming out of the 
tannery with three more?” 

The negro scratched his head in silence for 
a minute, then blurted out: 

“Lookey here, Mr. Jedge, if you is gwine to 
git so troublesome an’ so ‘quisitive ‘bout this 
little matter. I's jest pintedly gwine ter take 
back what I said "bout not guilty an’ make it 
guilty.” 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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l. Associtaions—Liability.—A lodge will not 
be bound by the false statements of one of its 
members made in open meeting to one who is 
about to become a surety on a bond of the 
treasurer of the lodge, unless he had general 
authority to represent the lodge in taking 
bonds or special authority to represent the 
lodge as to the bond in question.—Sewell _ v. 
Breathitt Lodge No. 649, F. & A. M., Ky., 150 S. 
W. 677. 

2. Attorney and Client—Authority.—An at- 
torney may submit the case to arbitration with- 
out his client’s knowledge or consent; that 
merely being one mode of trial—Bank of Glade 
Spring v. McEwen, N. C., 76 S. E. 222. 

3. Bankruptcy—Actions by Trustee.—Under 
Bankruptcy Act, § 23b, as amended by Act Cong. 
June 25, 1910, actions may be brought in courts 
of bankruptcy in cases within section 70e, as 
amended, to recover property of the bankrupt, 
without the defendant’s counsel.—Newcomb v. 
Biwer, U. S. D. C., 199 Fed. 529. 


4. Attorney’s Services.—Where insolvents, 
in contemplation of bankruptcy, executed a 
note and mortgage to their attorney to secure 
payment for services in endeavoring to bring 
about a composition, and not for services to be 
rendered after bankruptcy, the referee had no 
jurisdiction to review the same, under Bank- 
ruptcy Act, § 60d.—In re Stolp, U. S. D. C., 199 
Fed. 488. 

5. Corporation.—A corporation held not 
authorized to mortgage after-acquired property, 
so that the mortgagee was not entitled to a 
prior claim in bankruptcy out of the proceeds 





of such property as against 
general creditors.—In re New 
U. S. D. C.,, 199 Fed. 533. 


the mortgagor's 
Galt House Co,, 


6. Equity.—A court of bankruptcy as a 
court of equity will enforce the right of a bank- 
rupt’s wife to property wrongfully retained by 
the bankrupt, which came from him into the 
hands of his trustee.—In re Hoffman, U. S. D, 
C., 199 Fed. 448, 


= 


A Fiduciary 
defendant 


Debt.—Where plaintiff and 
were equal partners.in a _ private 
bank of which the former was the president 
and the latter the cashier, and the president 
sued the cashier for a loss, alleging fraud and 
mismanag®ment, defendant’s discharge in bank- 
ruptey was a good defense, where plaintiff had 
notice of the proceedings; the partners not act- 
‘ng in the fiduciary relation referred to in 
Bankr. Act, § 17.—Inge v. Stillwell, Kan., 127 
Pac. 527. 

&. Unliquidated Claim.—A cause of action 
for negligent personal injuries, being an un- 
liquidated claim for damages, was not provable 
in bankruptcy against defendant’s estate.—Im- 
briani v. Anderson, N. H., 84 Atl. 974. 


9. Banks and Banking—Comptroller.—The 
Comptroller of the Currency, in deciding to 
make a requisition to pay the debts of an in- 
solvent national bank, acts quasi judicially, and 
his decision cannot be impeached in a receiver's 
action to recover the assessment, when the spe- 
cific facts are pleaded with certainty, except 
for want of jurisdiction, or other ground of 
equitable interference.—Rankin v. Ware, Kan, 
127 Pac. 531. 

10. Bills anl Notes—<Attorney Fee.—A provi- 
sion in a note for the payment of an attorney’s 
fee for bringing suit thereon is in the nature 
of a penalty against public policy, and not en- 
forceable.—W. H. Carsey & Co. v. Swan & 
James, Ky., 150 S. W. 534. 


11. Breach of Marriage Promise—Seduction. 
—In an action for breach of promise of mar- 
riage, evidence of seduction committed under 
the promise of marriage is admissible in aggra- 
vation of damages.—Hickey v. Kimball, Me, 
84 Atl. 943. 

12. Brokers—Procuring Purchaser.—A real 
estate broker, who procured a purchaser on 
substantially the terms stipulated in the em- 
ployment contract, was entitled to commission, 
though he did not actually bring the parties to- 
gether, and took no part in drawing up the con- 
tract between them.—Heimberger v. Rudd, &. 
D., 188 N. W. 374. 

13. Burglary—Breaking and Entering.—Even 
if a place where liquors are exclusively sold 
cannot be a place of business, within Pen. Code 
1910, § 146, defining burglary, yet where other 
articles are kept in the place of business for 
sale, a conviction of burglary is authorized if 
the accused broke and entered the place of busi- 
ness with intent to commit a larceny either of 
the liquors or of the other articles.—August V. 
State, Ga., 76 S. E. 164. 

14. Breaking and Entering.—Where a door 
of a building is so nearly closed that one may 
not enter without pushing the door further 
open, such pushing constitutes a breaking.— 
State v. Sorenson, Iowa, 138 N. W. 411. 
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15. Carriers of Goods—Discrimination.—A 
contract with a carrier to supply to an inter- 
state shipper a specified number of cars on 
certain dates is not a violation of Interstate 
Commerce Act, unless the contract, if perform- 
ed, will extend to that shipper an undue pref- 
erence over Other shippers.—W. H. Ferrell & 
Co. v. Great Northern Ry. Co., Minn., 138 N. W. 
284. 

16.——Rates.—In establish an in- 
terstate freight rate, under the Interstate Com- 
merce Act as it stood in 1908, the carrier is 
pound to file the schedule with the Interstate 
Commerce Commission, and promulgate and dis- 
tribute the tariff in printed form in the offices 
of its agents.—Hunter v. St. Louis & 5S. F. R. 
Co., Mo., 150 S. W. 733. 


17.——Selecting Route.—Wheyve a bill of lad- 
ing prescribes no particular route, the carrier 
can select any one of the ordinary routes which 
is reasonably safe and expeditious and not ex- 
cessive in its charges.—Edwards y. American 
Express Co., Me., 84 Atl. 987. 

18. Carriers of Passengers—Alighting.—The 
calling of a station by the brakeman and the 
opening of the door of the car 1s an invitation 
to the passengers desiring to alight at the sta- 
tion to get ready to do so, but is an invitation 
to alight only after the train has stopped.—Il- 
linois Cent. mR. Co. v. Dallas’ Adm’x., Ky., 150 
S. W. 536. 

19.——Elevators.—It is incumbent upon the 
owner of a department store to exercise such 
care in its selection of elevator boys as the 
proper discharge of that duty and the situation 
and circumstances demand, having regard to 
the serious consequences likely to flow from 
negligence in the management of the elevator. 
—Jones v. Co-operative Ass'n. of America, Me., 
84 Atl. 985. 

20. Chattel Mortgages—Crop Mortgage.—To 
constitute a valid chattel mortgage upon a crop, 
it must designate the land upon which the crop 
is to be cultivated, and a mortgage of crops on 
lands described and on any other land the 
mortgagor may cultivate is void as to the 
crops on the land other than that described.— 
W. L. Hurley & Sons vy. Ray, N. C., 76 S. E. 234. 

21. Contracts—Breach.—On the owner’s 
breach of a building contract, the contractor }s 
entitled to recover the reasonable value of the 
labor and materials furnished, without regard 
to the contract price.—Tubbs y. Delillo, Cal., 
127 Pac. 614. . 

2.——Conditional Signing.—Where a contract 
provided that it should not be “binding until 
all the parties above mentioned have signed the 
same,” it was not binding upon the parties 
hamed therein if one of them did not sign it.— 
Harris v. Lyons, S.° D., 188 N. W. 295. 

23.——Consideration.—An undertaking of a 
complainant in rape that he would pay costs of 
a criminal prosecution if the affair was settled 
by the marriage of his daughter to the accused 
held without consideration, and insufficient to 
charge him on such an agreement.—McCook 
County v. Burstad, S. D., 1388 N. W. 303 

24.——Implied.—A contract is implied where 
one party receives benefits from the other, un- 
der such circumstances that the law presumes 
a promise on the part of the person benefited 
to pay a reasonable price for the same.—Jones 
v. Tucker, Del., 84 Atl. 1012. 

25.——Public Policy.—A contract, though val- 
id elsewhere, if contrary to the public policy of 
this state, cannot be enforced.—Hirschfeld v. 
McCullach, Ore., 127 Pac. 541. 

26. Reasonable Time.—Where a contract 
to install an elevator failed to provide the time 
within which it was to have been installed, it 
should have been installed within a reasonable 
time from the date of the contract.—Manhattan 
Hyg & Body Co. v. Boymann, 137 N. Y. Supp. 


order to 


27. Corporations—Agents.—A corporation is 
liable for the tort of its agent, acting within 
the apparent scope of his authority, though 





done in disregard of instructions.—Gann vy. 
Great Southern Lumber co., La., 59 So. 830. 


28. Criminal Evidence—Confessions.—Confes- 
sions made by accused to a town marshal, who 
told accused that if he would tell the truth 
about the matter it would be all right, held not 
voluntary.—Matthews v. State, Miss., 59 So. 842. 


29. Coerporations—Foreign Corporation.—A 
foreign corporation which had not complied 
with the statute sold a branch of its business 
and good will in this state, and as part pay- 
ment received a note, which was sent to its 
home office. Held, that the note was a part of 
the transaction in Oregon, and the courts will 
not aid in collecting the same.—Hirschfeld v. 
McCullach, Ore., 127 Pac. 541. 


30. Officers.—Corporate officers cannot rep- 
resent the corporation in a transaction in which 
they were personally interested in order to 
obtain an advantage at the expense of such 
corporation.—German Corporation of Negaunee 
v. Negaunee German Aid Society, Mich., 138 N. 
W. 343. 

31. Salaries to Officers.—Directors cannot 
lawfully vote salaries to themselves.—Pride y. 
Pride Lumber Co., Me., 84 Atl. 989. 

32. Courts—Jurisdiction.—The value of the 
matter in dispute in an action, for the purpose 
of determining the jurisdiction of a federal 
court, is the aggregate amount prayed for, and 
not the separate amounts of each cause of ac- 
tion stated.—Spokane Valley Land & Water Co. 
v. Kootenai County, Idaho, U. S. D. C., 199 Fed. 
481. 

33.——Suit Against State-—A state may waive 
the privilege given it by the eleventh constitu- 
tional amendment of not being subject to suit 
in a federal court, and does so as to a state 
board, where it creates it a body corporate, with 
power to sue and be sued generally.—lInter- 
state Const. Co. v. Regents of the University of 
Idaho, U. S. D. C., 199 Fed. 509. 

34. Criminal Law—Flight.—The flight of ac- 
cused is a circumstance indicative of guilt only 
where he has actual knowledge of the accusa- 
tion against him, and not constructive knowl- 
edge.—State v. Sorenson, Iowa, 138 N. W. 411. 

35. Plea in Abatement.—Where a plea in 

abatement in a criminal prosecution presents 
questions of law only, it is proper for the trial 
court to determine such questions without the 
intervention of a jury.—Hardin vy. State, Neb., 
138 N. W. 146. 
Res Gestae.—The state was properly 
permitted to show that, when accused raised 
the knife astif to strike decedent, a by-stander 
called to decedent to run, that accused would 
kill her.—Pettis v. State, Tex., 150 S. W. 790. 

37. Death—Damages.—An administrator's 
right to recover for the loss of capacity to earn 
money by decedent as the result of negligent 
injuries is not limited to what decedent would 
probably have saved, but includes whatever he 
might have earned for his estate, even though 
he had a family, so that a finding of the amount 
of decedent’s probable saving was not neces- 
sary.-—Imbriani v. Anderson, N. H., 84 Atl. 974: 

38. Deeds—Condition Precedent.—One who 
covenants to pay half a mortgage by accepting 
a deed took no title until his covenant was per- 
formed, because his ownership was dependent 
on such payment as a condition precedent.— 
Emery v. Dana, N. H., 84 Atl. 976. 

39. Inadequate Consideration.—If the in- 
adequacy of consideration for a deed is so great 
as to shock the conscience, it constitutes evi- 
dence of fraud.—German Corporation of Negau- 
nee v. Negaunee German Aid Society, Mich., 
138 N. W. 343. 

40. Life Estate—A deed of land providing 
that the grantees are to have full control dur- 
ing their lives gives more than a life estate, 
and allows the grantees to sell part of the tim- 
ber when necessary for their comfortable sup- 
port.—Cundiff v. Shackelford, Ky., 150 S. W. 
670. . 

41. Diworece—Collateral Attack.—A_ divorce 
decree cannot be collaterally attacked for mere 
irregularities not affecting the jurisdiction of 
the court; and the failure to file an affidavit of 
regularity and to enter a formal order pro con- 


36.— 
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fesso does not go to the jurisdiction of the | der the statute of frauds for indefiniteness as 


court, and cannot be raised collaterally.—Austin 
v. Austin, Mich., 138 N. W. 237. 


42. Cruel Treatment.—An unjustifiable 
charge of adultery is cruel and inhuman treat- 
ment within the divorce statute.—Cooper vy. 
Cooper, Ind., 99 N. E. 782. 


43. Dower—Void Marriage.—Where a mar- 
riage was void because the husband was insane 
at the time of the marriage, the alleged wife 
cannot claim a one-third interest in the hus- 
band’s realty or its proceeds, though she sup- 
posed the marriage to be valid.—Huffman. v. 
Huffman, Ind., 99 N. E. 769. 

44. Ejectment—Parties.—Where parties en- 
titled to the possession of land execute to their 
attorneys a quitclaim deed to an undivided half 
as security for the services to be rendered by 
the attorneys, such deed does not render it 
necessary to join the grantees as plaintiffs in 
an action to recover possession.—Helming vy. 
Forrester, Neb., 138 N. W. 190. 

45. Blectricity—Highway.—The transmission 
of an electric current by wire on a highway to 
furnish light, heat, and power to abutting resi- 
dents is a legal use of a highway.—State  v. 
Weber, Kan., 127 Pac. 536. 

46. Proximate Cause.—Where a boy on the 
roof of a house threw a corncob tied to a string 
over a defectively insulated wire and pulled it 
towards him to detach his kite, caught on the 
wire, and touched the wire with one hand and 
was killed by the shock, the boy’s act, and not 
the defective insulation, was the proximate 
cause of the injury.—Trout v. Philadelphia Elec- 
tric Co., Pa., 84 Atl. 967. 

47. Eminent Domain—Compensation.—In de- 
termining the compensation for land taken for 
railroad purposes, proximity of coal wharves 
and water tanks, and the use made of them, in- 
creased noise, dirt, smoke, dust, etc., may be 
shown.—Baker vy. Pennsylvania R. Co., Pa., 84 
Atl. 959. 

48. Equity—Laches.—While courts of equity 
in determining the question of laches in a suit 
for specific performance generally act in con- 
formity with the statute of limitations, they are 
not bound to do so, but may declare laches or 
not on the expiration of a period of time either 
greater or less than that fixed by the statute of 
limitations.—Rodgers v. Beckel, Mich., 138 N. 
Ww. 

49. Variance.—A fatal variance did not ex- 
ist, where defendant was not misled, and the 
evidence aduced was the same that would 
have been offered under an allegation alleging 
a different relation of the parties, in accord- 
ance with the evidence.—Lusk v. Bush, C. C. A., 
199 Fed. 369. 


50. Estoppel—Standing By.—Appropriators of 
water rights who, through a period of four 
years, with full notice of the claims of another 
appropriator, permitted the latter to spend 
nearly $2,000,000 without notice of their claims 
to a prior appropriation, are estopped, after the 
substantial completion of the works of the 
other appropriator, to maintain an action to re- 
strain the diversions of the water.—Enterprise 
Irr. Dist. v. Tri-State Land Co., Neb., 138 N. W. 














51. Execution—Defaulting Bidder—An _  ac- 
tion by a sheriff against a defaulting bidder for 
the difference between the bid and the sum real- 
ized on resale may be brought in the name of 
the defendant in execution as usee, whether the 
bid was more than was due on the execution or 
not.—Adams v. Aycock, Ga., 76 S. E. 161. 

52. Exemptions—Growing Crop.—A mature 
and ungathered crop is not exempt from execu- 
tion by reason of the nature of the property.— 
Ellis v. Bingham, Tex., 150 S. W. 602. 

53. Fire Inmsurance—Proofs of Loss.—A_ re- 
quirement that proofs of loss must be furnish- 
ed “as soon as possible’ means that they must 
be presented within a reasonable time under 
the circumstances.—Great American Co-op. Fire 
Ass’n. v. Jenkins, Ga., 76 S."E. 159. 

54. Frauds, Statute of—Memorandum.—An 
option to purchase real property: “Purchase 
price to be Five thousand five hundred dollars. 
Int. 5 per cent easy terms’’—is insufficient un- 








to the terms and time of payment.—Hilberg jy, 
Greer, Mich., 188 N. W. 20i. 


55. Part Performance.—A possession suffi- 
ciently exclusive and notorious to be adverse 
cannot logically fail to be effectual as a part 
performance of an oral contract to convey rea] 
estate.—Emery v. Dana, N. H., 84 Atl. 976. 


56. Garnishment—Indemnity Company,— 
Where, under a policy against loss from opera- 
tion of an automobile, an action is brought by 
a person injured against the assured, and the 
insurer takes sole charge of the defense, q 
judgment against the assured becomes a liabil- 
ity owing unconditionally, which the plaintift 
may reach by garnishment.—Patterson v. Adan, 
Minn., 138 N. W. 281. 


57. Jurisdiction.—A garnishment affidavit 
without the bond required by statute does not 
confer jurisdiction to issue a garnishment sum- 
mons.—House y. Scanlan, Okla., 127 Pac. 481. 


58. Homestead—Lease.—A tenant may claim 
a homestead in premises occupied under a lease, 
which gives him an “estate” in the premises.— 
Ellis v. Bingham, Tex., 150 S. W. 602. 

59. Husband and Wife—Alienation of Affec- 
tions.—Malice is the gist of a cause of action 
for alienating a wife’s affections.—Hostetter y. 
Green, Ky., 150 S. W. 652. 

60. Estate by Entireties.—Though the ex- 
pectant interest of the survivor in an estate 
held in entireties may be subject to lien, there 
can be no severance in ownership, other than 
by death of one of the parties or voluntary 
alienation by both.—Beihl v. Martin, Pa., 84 
Atl. 953. 

61. Gift—A husband who erected a build- 
ing upon land owned by himself and wife in 
common is presumed to have intended that she 
should have the legal title to a one-half inter- 
est in the building.—Brady v. Brady, Conn., 84 
Atl. 925. 

62. Homestead.—Where a husband and 
wife, having a homestead estate in certain 
land, to continue during the life of the survivor, 
the title then to pass to remaindermen, leased 
the same to defendants during the life of the 
wife, and then removed to another state, such 
removal did not constitute a forfeiture of the 
homestead, at least during the wife’s life.— 
Beeler v. Nance, Tenn., 150 S. W. 797. 

63. Indictment and Information—Sufiiciency. 
—An indictment is sufficient, if the crime is 
charged in direct and positive terms; and in 
misdemeanors it is only necessary that the of- 
fense be substantially charged.—State vy. So- 
well, Miss., 59 So. 848. 

64. Infants—Guardian ad Litem.—Where one 
answered as guardian ad litem of infant defen- 
dants, and was recognized as such, his author- 
ity cannot be questioned by a collateral pro- 
ceeding.—Harris v. Bennett, N. C., 76 S. E. 217. 

65. Injunction—Damages.—Damages_ should 
not be awarded in excess of the penalty of an 
injunction bond against complainant in an in- 
junction suit, except upon proof of malice and 
want of probable cause in suing out the injunc- 
tion.—Pyott Land & Mining Co. v. Tarwater, 
Tenn., 150 S. W. 539. 

66.——Res Judicata.—Where an order Issuing 
temporary injunction expressly stated that the 
complaint stated a cause of action for injunc- 
tion, and a subsequent order by another judge, 
issuing a temporary injunction in the case in 
effect, did so, the sufficiency of the complaint 
was res judicata so far as complainant’s right 
to injunction pendente lite was concerned.— 
Montgomery v. Robinson, S. C., 76 S& E. 188. 

67. Intoxicating Liquors—Bond of Dealer.— 
The liability of a surety on the bond of a liquor 
dealer held to terminate upon the termination 
of the license.—Adams v. State, Tex., 150 S. 
591. 

68. Disorderly House.—It is no defense to 
a prosecution for keeping a disorderly house 
where liquor is sold without a retail license 
that it was in territory where a license could 
not be obtained.—Gill v. State, Tex., 150 S. W. 
616. 























69. Indictment.—An indictment for viola- 
tion of the prohibition law need not name the 
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person to whom the liquor was sold.—Daniel v. 
State, Ga., 76 S. E. 162. 


70. Landlord and Tenant—Lease.—A letter 
by a corporation to its tenant saying, “It was 
voted to grant you a lease of the premises for 
three years after expiration of your present 
lease. If you desire a five year lease, they will 
grant two additional years both under same 
conditions as present lease,’ and a reply, 
“Please to have new lease made as per your 
letter for three years and the two years renew- 
al clause at prices mentioned,” and that the 
writer would be in to sign the lease, did not 
constitute a lease.—Giering & Bentley v. Hart- 
ford Theological Seminary, Conn., 84 Atl. 930. 


ai: Repairs.—In the absence of any agree- 
ment by the landlord to repair, a tenant can- 
not recover the cost of repairs made by him; 
nor for injuries to his person or property, or 
that of his family, by defective condition of the 
premises.—King & Metzer v. Cassell, Ky., 150 
S. W. 682. 

72. Libel and Slander—Malice.—Malice is es- 
tablished by proof of the speaking of slander- 
ous words to or in the presence of a third 
person, and cannot be rebutted by absence of 
actual or express malice.—Cadle v. McIntosh, 
Ind., 99 N. EB. 779. 


73. Privilege.—Where a communication, in 
an answer by a bank as to the standing of a 
business corporation, is conditionally privileg- 
ed, the burden of proof is on plaintiff to show 
malice or wrongful purpose in publishing it.— 
Richardson v. Gunby, Kan., 127 Pac. 533. , 

74. Life Insurance—Accident.—Blood poison- 
ing resulting from accident is a part of the 
accident within an accident policy.—Continen- 
tal Casualty Co. v. Matthis, Ky., 150 S. W. 507. 

75. Co-Insurance.—Several insurers under 
80 per cent coinsurance policies held not concur- 
rently liable, each binding itself to pay its pro- 
portion of the loss without reference to the 
amount paid by others.—Citizens’ Savings Bank 
& Trust Co. v. Fitchburg Mutual Fire Ins. Co., 
Vt., 84 Atl. 970. 

76. Incontestability.—Though a life pollcy 
provides that it is void if insured before its 
date has been rejected by any other company, 
or has been attended by a physician for any 
serious disease, or has had before said date any 
of certain diseases, yet tne clause that it “shall 
be incontestable from date, except for fraud,” 
eliminates all other questions as regards de- 
fense.—Independent Life Ins. Co. of America v. 
Rider, Ky., 150 S. W. 649. 


77. Limitation of Actions—Amendment of 
Pleadings.—Where defendant corporation, sued 
in the wrong name, voluntarily answered to the 
merits, it could not plead limitations after 
plaintiff had corrected the misnomer.—Forbes 
Bros. Teas & Spice Co. v. McDougle, Cameron & 
Webster, Tex., 150 S. W. 745. 

78. Demurrer.—Bar of limitations may be 
raised by demurrer where it appears on the 
face of the bill—Rodgers v. Beckel, Mich., 138 
N. W. 202. 

79. Estoppel—A judgment debtor whose 
solicitor by irregular practice induced the judge 
to delay granting a petition for leave to issue 
execution until after ten years from the entry 
of the decree held estopped to plead statute of 
Ep Paattons. .—Albert v. Patterson, Mich., 138 N 

+ 220. 


80. Master and Servant—<Assumption of Risk. 
—The doctrine that, where a servant undertakes 
to do work, he assumes the ordinary perils in- 
cident thereto, is not applicable to the perfor- 
mance of services with defective machinery, 
unless such defects are known to him, and he 
appreciates the danger’ therefrom.—Orange 
Lumber Co. v. Ellis, Tex., 150 S. W. 582. 

81. Assumption of Risk.—Where there are 
two ways of performing a service and one of 
them is safe and the other unsafe, and the 
servant, with knowledge of the risk, voluntarily 
chooses the dangerous way, he cannot recover 
for resulting injury.—Pinnell v. Kelly, Ind. 
99 N. E. 772. 

82. Assumption of Risk.—A servant does 
not assume the risk of injury from the mas- 
































ter’s violation of a statute. 7 ee v. Pere 
Marquette R. Co., Mich., 138 N. . 847 

83. Burden of Proof.— Be Bt of a 
boy under 14 years of age in a coal mine is 
prima facie negligence, exempting him from 
the defense of contributory negligence, unless 
he had experience and capacity to appreciate 
and avoid the dangers.—Honaker v. New River 
op Consol. Coal Co., W. Va., 76 S. E. 
18 

84, Res Ipsa Loquitur.—Generally, but not 
always, the res ipsa loquitur doctrine is inap- 
plicable to an action against an employer for 
injury to employee.—Lucid v. E. I. Du Pont De 
Nemours Powder Co., C. C. A., 199 Fed. 377. 

85. Safe Place to Work.—The “safe place 
to work” doctrine is inapplicable to an action 
against an electric company for injury to an 
employee while insulating wire.—Dunbar _ v. 
Hollingsworth & Whitney Co., Me., 84 Atl. 992. 


86. Mechanicw Liens—Enforcement.—Where 
a building contract stipulated that the owner, 
in consideration of performance thereof by the 
contractor, would pay to the contractor a speci- 
fied sum when the work was completed and 
accepted, the contractor, failing to complete the 
work and to obtain the owner’s acceptance, 
could not enforce a mechanic’s lien for a bal- 
ance claimed to be due.—Evans vy. Woodley, 
Mich., 138 N. W. 275. 


87. Mortgages—Deed and Reconveyance.— 
Whether a conveyance taken with a contempo- 
raneous separate agreement to reconvey consti- 
tute a mortgage depends upon the existence of 
a debt, and not on the fact that the mortgagor 
subsequently leased the property from the 
mortgagee.—Farmers’ & Merchants’ Bank of 
Scandia v. Kackley, Kan., 127 Pac. 539. 

88. Priority.—A new mortgage taken with 
knowledge of a vendor’s equitable lien to cor- 
rect a defective description in the original 
mortgage held not to give priority over such 
lien.—Miller v. Mattison, Ark., 150 S. W. 710. 

89. Municipal Corporations—Governmental 
Duty.—In maintaining a fire department for 
the protection of the lives and property of its 
inhabitants, a city performs a governmental 
duty imposed upon it by law, and it cannot be 
held liable for injuries resulting from defects in 
fire engines or other appliances or from the neg- 
ligence of firemen or other employees of that 
department.—City of Louisville v. Bridwell, 
Ky., 150 S. W. 672. 

90.—Injunction.— Where a city appropriat- 
ed to its own use a strip of land of an individu- 
al, and expended upwards of $50,000 on a sew- 
age system, notwithstanding notice from the 
individual that he objected to the appropriation 
and the disposal of the sewage, equity, at the 
suit of the individual, would grant him sa 4 
— relief.—Onen vy. Herkimer, Mich., 138 N. 

1 














91. Negligence—Concurrence.—Where an in- 
jury is the result of concurring causes, for only 
one of which defendant is responsible, or is the 
combined result of his negligence and an acci- 
dent, he is liable, unless the injury would have 
happened if he had not been negligent.—City of 
Louisville v. Bridwell, Ky., 150 S. W. 672. 

92._—Comparative Negligence.—In an action 
in the courts under Employer’s Liability Act, 
where defendant’s negligence has been shown 
and contributory negligence has been establish- 
ed, the court should charge that such contribu- 
tory negligence is not a bar to recovery, but 
may be considered merely in diminution of dam- 
ages.—Fleming v. Norfolk Southern R. Co., N. 
c., 76 S&S E. 212. 

93*——Contributory Negligence.—Contributory 
negligence is not always established by show- 
ing that the plaintiff might have used a safé 
way, since whether a reasonably prudent per- 
son would have taken the safe way may depend 
upon the particular situation and the surround- 
ing circumstances, etc.—Great Northern Ry. Co. 
v. Thompson, C. C. A., 199 Fed. 395. 


94. Proximate Cause.—A defendant is not 
liable for damage resulting solely from an act 
of God, but, if his negligence is a present con- 
tributing proximate cause, he is liable notwith- 
standing the act of God.—Chicago, R. I. & P. 
Ry. Co. v. MceKone, Okla., 127 Pac. 488. 
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95. Principal and Surety—Release.—In_ the 
absence of fraud by the obligee, a surety on a 
bond will not be relieved from liability merely 
because he signs the bond in the belief that 
the signature of a cosurety appearing on the 
bond is genuine when as a matter of fact it is 
a forgery.—Sewell v. Breathitt Lodge, No. 649, 
F. & A. M., Ky., 150 S. W. 677. 


96. Quieting Title—Equitable Title.-—A party 
out of possession, having equitable title .to un- 
divided interests in land and a right to the le- 
gal title, may maintain a bill to obtain the legal 
title and remove an adverse claim.—Custer  v. 
Hall, W. Va., 76 S. E. 183. 


97. Ratlroads—Burden of Proof.—Where de- 
fendant railroad company relied on the genera] 
noise of an approaching train to convict plain- 
tiff of contributory negligence in an action for 
death of plaintiff's daughter at a railroad cross- 
ing, the railroad company was bound to prove, 
not only that the train made a noise, but that 
plaintiff should have heard it.—Dudley v. Wa- 
bash R. Co., Mo., 150 S. W. 727. 


98. Recelvers—Appointment.—An emergency 
justifying the appointment of a receiver with- 
out notice must be shown by more than mere 
conclusions.—Anderson vy. Robinson, Ore., 127 
Pac. 546. 

99. Reference—Disposition by Court.—After 
the report of a committee appointed in an action 
for an accounting, the superior court, having 
the material facts before it, could determine 
whether the account was settled by the com- 
mittee upon an equitable basis and correct it if 
not, without rejecting the entire report or re- 
committing it for another trial.— Brady v. 
Brady, Conn., 84 Atl. 925. 


100. Reformation of Instruments—Mutual 
Mistake.—If the property insured was misde- 
scribed in the policy by mutual mistake, equity 
has power to reform it, and compel payment of 
the policy as reformed.—Holden v. Law Union 
& Rock Ins. Co., Ore., 127 Pac. 547. 

101.——-Mutual Mistake.—To reform an in- 
strument on the ground of mistake, the mistake 
must have been mutual.—Baynes v. Harris, N. 
C., 76 S. EB. 230. 

102. Replevin—dAction in.—The gist of an ac- 
tion of replevin is plaintiff's right to immedi- 
ate possession of the property and defendant’s 
wrongful detention thereof at the commence- 
ment of the suit.—Shantz v. Shriner, Mo., 150 
8S. W. 727. 

103. Sales—Executory Agreement.—An_ ex- 
ecutory agreement for the sale of goods to be 
delivered at a future day is valid, though the 
seller has not the goods in his possession, has 
not contracted to purchase them, and has no 
expectation of acquiring them, otherwise than 
by producing or purchasing them before the 
day of delivery.—Luke y. Batts, Ga., 76 S. E. 
65. 

104. Implied Warranty.—Where defendant 
contracted to sell plaintiff broom corn seed of 
a specified variety, there was, an implied war- 
ranty that the seed would be of the character 
specified.—American Warehouse Co. Vv. Ray, 
Tex., 150 S. W. 763. 

105.———Option.—A contract for the sale of 
whisky, providing for the delivery of ware- 
house receipts when requested and paid for by 
the purchaser within a year from the date 
thereof, held an option contract, which could 
not be enforced without a request to deliver.— 
Gold Spring Distilling Co. v. Stitzel Distilling 
Co., Ky., 150 S. W. 516. 

106. -~Rescission.—A purchaser of pool and 
billiard tables and bowling alleys could* not 
rescind the contract of sale for false represen- 
tations ,after using the property for about 10 
months without tendering a reasonable sum for 
its use.—Hess v. Ehrlich, Mo., 150 S. W. 716. 

107. Rescission.—Representations by a buy- 
er, in order to justify a rescission, must be 
willfully false and made with knowledge there- 
of or with no reasonable grounds to believe 
that they were true at the time they were made 
and without an intention to pay for the goods. 
—In re Marengo County Mercantile Company, U. 
Ss. D. C., 199 Fed. 474. 
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108. Waiver.—Technical breach of a con- 
tract of sale of a soda fountain, in that its trim- 
mings, stipulated to be green, were white, was 
waived by acceptance and use of it for several 
months.—Simpson v. R, M. Green & Sons, N. C., 
76 S. E. 237. 


109. Specific Performance—Bar to.—Plaintiff, 
knowing that defendant had a husband who did 
not join in the contract, may not have specific 
performance, with a retention of part of the 
price, as protection against his inchoate right 
of curtesy.—Leo vy. Deitz, Ore., 127 Pac. 550. 

110. Delay.—Where a vendee takes and re- 
tains possession and pays the price, mere de- 
lay in suing for specific performance, in the ab- 
sence of special conditions will not defeat the 
remedy.—Rodgers v. Beckel, Mich., 138 N. W. 
202. N 

111. Subrogation—Cotenants.—Cotenant of 
land subject to vendor's lien, who took a new 
deed from the grantor and had the lien cancel- 
ed, held subrogated to the rights of the vendor, 
as against the other cotenants.—Robertson vy. 
Sullivan, Miss., 59 So. 846. 


112. Velegraphs and Telephones—Respondeat 
Superior.—Where an employee of defendant 
telegraph company delivered a spurious message 
to plaintiff bank, inducing it to cash a draft on 
an alleged trust company in New York, defen- 
dant thereby committed a fraud on plaintiff, for 
which plaintiff’s contributory negligence in fail- 
ing to take further precautions to ascertain the 
genuineness of the message was no defense.— 
Postal Telegraph & Cable Co. v. Traders’ State 
Bank, Tex., 150 S. W. 743. 

113. Special Damages.—Special damages 
resulting from mental anguish must be alleged 
and shown in an action at common law for fail- 
ure to deliver a message telling of the death of 
a brother-in-law.—Bush v. Western Union Tele- 
graph Co., S. C., 76 S. E. 197. 


114. Vendor and Purchaser—Election of Rem- 
edies.—While, as a rule, the only remedy of a 
vendor under an executory contract for the sale 
of land, if the purchaser declines to pay in- 
stallments past due, is to recover the damages 
sustained by the purchaser’s breach of contract 
or sue for specific performance, if the vendor 
tenders a sufficient deed, he may sue on the 
contract for the purchase price.—Hodges Vv. 
Moore, Miss., 59 So. 827. 

115 Waters and Water Courses—Fxtraordi- 
nary Flood.—An “extraordinary flood” is one 
whose coming is not foreseen by the natural 
course of nature, and whose destructiveness 
could not have been anticipated and prevented 
by ordinary foresight.—Chicago, R. Il. & P. Ry. 
Co. v. MeKone, Okla., 127 Pac. 488. 

116.——Irrigation.—A riparian owner's right 
to water for irrigation is limited to the amount 
needed and used, and to determine that fact the 
amount of land irrigated, the character of the 
soil, and the amount of water needed per acre 














must be known.—Hedges v. Riddle, Ore., 127 Pac. 
548. ° 
117.——Title to Ice—The title to ice in a 


floatable stream is in the riparian owner, and 
not in the public—Lake Auburn Crystal Ice Co. 
v. City of Lewiston, Me., 84 Atl. 1004. 

118. Wills—Construction.—Remaindermen, un- 
der a will directing investment in trust for tes- 
tator’s nephew for life and on his death the di- 
vision of the fund Among his heirs at law, held 
to take direct from the testator; their identity 
being determined on the nephew's death.—lIn 
re Fay, 137 N. Y. Supp. 983. 

119. Equity.—Equity has no general or 
statutory jurisdiction to set aside a will and 
probate of one domiciled in another state, duly 
probated there, and subsequently admitted to 





probate in this state on an exemplified copy,* 


under act of Congress and Code 1906, ec. 77, 
§ 25.—Woofter v. Matz, W. Va., 76 S. E. 131. 

120. Probate.—Where the probate of a will 
is contested on the ground of fraud and undue 
influence, an answer of contestant that deced- 
ent had told her that she should have all his 
property if she outlived him was properly ad- 
mitted.—McDonald’s Estate v. McDonald, Tex., 
150 S. W. 593. 
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Cush., 12 vols.; all of Grays, 14 vols.; all of 
Allens, 10 vols. Arizona, Comp. L. of 1877; R. S. 1887; R. S. 1901; 
Montana, 3 volumes. Session Laws, 1879, 1881, 1883, 1889-1899 ine. 
Nevada 18 yolumes. 1903 to date. 
Texas, 1-65 ine. (posey Dig. T. C. D. 1 vol.) California, Derring’s Annotated; Texas, Sayles’ 
W. & W. (Tex. Ap. Civ. Cases), Annotated. 
Wisconsin: 1-54 (1-2 of Pinney, 15, 23, 33 to 45 Louisiana, Mississippi, Washington, United States 
missing). Compiled ed, 1901 (3 vols.) 


There is only one set of volumes in each set of books and we expect to dispose of 
them very promptly. Write for price or make an offer for one or all of the yolumes. 


CENTRAL LAW JOURNAL COMPANY 
420 Market Street St. Louis, Mo. 
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up the ladder so quickly?— 
What is the secret of his sucess ?”” 


'HESE are the thoughts this admiring 
group of friends are expressing about 
this well put up, impressive young 

lawyer, as he hurries down the corridor to 

the doorway of the court room. He enters; 
they follow. As his trial work esses 
spectators note that he shows all fairness to 


loyalty to his client. Because he is well 

prepared on every occasion he is pointed out as The Man Who 
= Knows:—What To Do—How To Do It—And Who Does It, effici- 
“Admiring Friends.” ently. He studies and relies upon 


S aaiasiinia Reports Annotated 


“His Book of Answers” 
Given the necessary physical qualifications of health and energy, the trained mentality and the determina- . 
tion to win, you can become as this young man by relying upon L.R.A. as your cornerstone of success. 

L.R.A. {Lawyers Reports Annotated ed) i is an illustrated compendium or abstract of the law, built upon 
sclected cases from final courts, and containing the most exhaustive annotation ever attempted; having a 
complete digest which enables the busy lawyer to not only quickly find the law but to lay his finger on 
the vital ints at issue. It saves his time, his effort, and increases his efficiency. It gives him all the 
cases ‘‘on the fence” for and pening: and is, if desired, a reliable briefmaker ; in fact, judges and lawyers often take their 
bricfs and opinions from L.R.A . direct. 

There are six volumes of L.R.A. per year at $4.00 per volume. Sold only in series. You would not let $24.00 per 
Cat etimewkiu 

v THE a 


if I ed, ill send express prepaid t 
FREE, teeny clic, it beautlal new 160 hash, clos 
9" x12", entitled ‘* HOW t WI ES,"" written by lawyers. 
The Lawyers Co-op. Publishing Co., Rochester, New York 


New York Chicago St. Paul Seattle GIVE REAL SERVICE 






























the court, all courtesy to his opponent, al] “Tbe man with » big future ahead of him.» 
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Collateral Securities 
and Pledges 


essen LEONARD A. JONES has been for years the leading 


cence ern eee en ne a ee 
ba 


i 


authority in America on the different branches of Property Law. 

His works have been cited by every court of last resort and have 
been more generally used by courts and counsel than all other texts on 
their respective subjects combined. 

Collateral securities immediately upon its publication became ‘the 
standard work on the subject. This new edition has been revised and 
brought down-to-date by Edward M. White of the Indianapolis bar. 











IMPORTANT SUBJECTS 


Pledges and Securities. 

Negotiable Instruments. 
Non-Negotiable Choses. 

Corporate Stock. 

Bills of Lading and Warehouse Receipts. 


The Rights and Liabilities of the Pledgor, 
the Pledgee and the Surety. 


Payment and Redemption, Bankruptcy, 
Insolvency and Remedies. 
































An Indispensable Book for Any Lawyer Engaged 
In Commercial Practice 


Parallel citations are made to the Reporter System, tne 
L. R. A. and to the Trinity System. 


One Large Volume 1000 Pages Law Buckram Price, $6.50 Delivered 


THE BOBBS-MERRILL COMPANY 
Indianapolis, Indiana, USA 
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